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The primary ingredients of contracts

• Collier (2001) defines 4 primary 
ingredients

(1) Mutual agreement and genuine 
intention

(2) Capacity to contract

(3) Consideration in a contract

(4) Lawful object
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(1) Mutual agreement and genuine 
intention

• As potential parties to a contract, how 
do we express our “mutual agreement”?

• By the Offer that is made by one party, 
which is then Accepted by the other 
party
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Offer and Acceptance

• So, Offer and “Acceptance of the 
Offer” are the natural expressions of 
mutual agreement

• As such, both the Offer and the 
Acceptance must be identical as to 
their substance 
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• Identical to their substance, what does that 
mean? 

• It means: no change to an Offer should be 
made in the Acceptance, and what is 
offered should be accepted as it is offered

• Can we “accept” something that was not 
“offered”?

• To understand that, lets consider the 
following example from Collier (2001)
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An Offer and Acceptance example 

• A contractor offers to do construction 
work shown on the drawings and 
described in the specifications for the 
sum of $100,000 

• The drawings show the work to be done 
at the south end of the site
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• The owner accepts the offer of the 
contractor

• However, in the letter of acceptance, 
the owner indicates that the work is to 
be done at the north end of the site, 
instead of the south end (as was initially 
shown in the drawings)
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Is a contract made by this Offer and 
Acceptance?

• No contract is made by this Offer and 
Acceptance

• Why?

• Because of the “changed” Acceptance
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• The Offer was to do the work at the 
south end of the site 

• But the Acceptance was for the work to 
be done at the north end

• The parties are talking about two 
different things

• What do you think should be done in 
this case?
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Validity of an Offer

• Most construction offers must be 
accepted within a stated period of time

• Usually, the Letter of Tender indicates 
that stated period of time

• How long is that period in Jordan?
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(2) Capacity to contract

• Refers to the competency of individuals 
to make valid and enforceable contracts

• There are restrictions in law applicable 
to some classes of persons
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• A citizen who is:
– Not under the age of majority [the age at 

which full civil rights are accorded]

– Sane, and not drunkard

– Not under legal restraint (such as legal 
guardianship or imprisonment)

– Not restricted by his or her occupation or 
profession

• Has the greatest possible freedom to 
enter into and make contracts 
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• Conversely, an enemy alien, an infant, a 
convict, a known drunkard, and persons in 
certain occupations may find that they are 
restricted to a greater or lesser extent in the 
kind of contracts they may make

• These classes of individuals might not be 
able to fulfill their contractual duties 

• The law’s intention is to ensure the highest 
possible degree of full and proper mutual 
consent and capacity
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• For corporations and organizations, only 
certain officers can act on its behalf in 
making contracts 

• Therefore, it is important to know those 
persons before entering into a contract 
with a corporation



9

Dept. of Civil Eng.
Hashemite University

Construction Contracts Administration
Dr. Mohammad S. El-Mashaleh

17

(3) Consideration in a contract

• Consideration is something of value given by 
one party in exchange for something else

• Thus, consideration flows both ways between 
contracting parties 

• The contractor promises to build the building 
and the owner promises to pay the contractor 
a stipulated sum of money   
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• We think of “consideration” as:
– The construction work promised by the 

contractor on the one hand, and the 
payment by the owner to the contractor on 
the other

• For example, once an agreement is 
signed by both parties, the law usually 
is not concerned about the contract 
amount
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• In other words, a contractor can not go 
to court when the contract is partially 
fulfilled and say:
– Your Honor, I now find that my bid was too 

low and I need an increase in the contract 
amount or a release from my contract

• The contractor has set himself up as an 
expert in construction and has made an 
offer based on his experience; the offer 
was accepted and now the contractor 
has a contract to perform   
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• Form annexed 
to the Jordanian 
Particular 
Conditions

• Is 
“consideration”
included 
anywhere in the 
Contract 
Agreement?
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Lawful object

• The object of a contract must be 
lawful

• The law will not enforce a contract for 
an illicit (unlawful) purpose

• Is it possible for a construction contract 
to be illegal? 
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Project participants

• Three major participants:
– Owner (Employer)

– Designer (Architect/Engineer)

– Builder (Contractor, Subcontractor)

– Designer/Builder (Design/Build)
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Designer 

• The designer is an architect or an engineer

• In the case of building construction, the 
designer is an architect

• If the work is another class of construction 
(i.e., highways, bridges, water and sewage 
projects, etc.), the designer is usually an 
engineer 
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• In either case, the designer usually has 
consultants from other disciplines to 
assist him/her according to the 
requirements of the project

• The designer is the owner’s agent, who 
is employed by the owner to:
– Design the work

– Arrange for the construction contract

– Observe the work to see that it is being 
done in accordance with the contract 
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Four major project phases

1. Design phase 

2. Bidding phase

3. Award phase 

4. Construction phase
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Design phase

• The owner enters into a contract with the 
architect/engineer to plan and design the 
project

• At this stage, the owner participates to set 
criteria for:
– Design (architectural, structural, mechanical, etc.) 

– Cost, schedule, other decision making inputs 
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• The design phase is made up of 3 sub-
phases:

• Sub-phase 1: Schematic design
– To provide the owner with design studies, 

usually preliminary drawings, outline 
specifications, and descriptions of the 
proposed project

– Statement of the probable construction 
cost
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• Sub-phase 2: Design development 
– To provide the owner with more detailed 

and elaborate drawings and outline 
specifications 

– To show the size and character of the 
project and the arrangements of the 
structural members, plumbing, heating, 
electrical, and other systems

– Second statement of the probable 
construction cost
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• Sub-phase 3: Construction 
documents 

– To provide the owner with construction 
documents for the owner’s approval

– A third statement of the probable 
construction phase 
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Bidding phase

• After completion of the design phase, 
the project is advertised for construction

• Opening bids

• In public bidding, the bid is awarded to 
the lowest responsive bidder
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Award phase

• The owner enters into contract with the  
contractor 

• Both parties sign an agreement 
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Construction phase

• The owner issues notice to proceed

• Construction starts

• Contractors hire subcontractors to 
construct portions of the project



7

Dept. of Civil Eng.
Hashemite University

Construction Contracts Administration
Dr. Mohammad S. El-Mashaleh

13

Project delivery approaches

• Four major approaches:

– Traditional (design-bid-build)

– Construction Management (CM)

– Design/Build (D/B)

– Build-Operate-Transfer (BOT)
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Traditional (design-bid-build)

Owner

Architect/Engineer (A/E) General Contractor (GC)

Subcontractor Supplier
• The owner enters 

into 2 separate 
agreements
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Construction management 

• There are several variations of the 
construction management (CM) method 
of project delivery:

– Corporate CM

– Agency CM

– CM@Risk
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Corporate CM

Owner

Architect/Engineer
(A/E)

General Contractor 
(GC)

Subcontractor Supplier

Corporate CM
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• CM services are provided by personnel 
inside the owner’s organization

• The design and construction is 
performed by firms outside the owner’s 
organization with the corporate CM staff 
managing and coordinating the overall 
effort

• The owner enters into 2 separate 
agreements  
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Agency CM

Owner

Architect/Engineer
(A/E)

General Contractor 
(GC)

Subcontractor Supplier

Agency CM
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• In this arrangement, the CM is a firm 
outside the owner’s organization that 
acts as the agent for the owner

• The agency CM firm performs no design 
or construction but assists the owner in 
selecting the design firm and the 
contractor to build the project

• The owner enters into 3 agreements
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• The agency CM firm assumes no risks 
because all contracts are signed 
between the owner and the designers 
and/or contractors

• Generally, the agency CM works for a 
fee
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CM@Risk

• The term CM@Risk is used because the CM 
firm will actually perform some of the project 
work, thereby exposing itself to risks 
associated with quality, cost , and schedule

• The work may include some or all of the 
design as well as some or all of the 
construction

Dept. of Civil Eng.
Hashemite University

Construction Contracts Administration
Dr. Mohammad S. El-Mashaleh

22

Owner

CM

Architect/Engineer
(A/E)

General Contractor 
(GC)

Subcontractor

Supplier

• Note that this is the generic organizational structure 

• The exact form depends on CM role (i.e., design, 
construction, both)
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• There are two subvariations in 
CM@Risk:

• Construction firms that become involved 
in CM

• Design firms that become involved in 
CM
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Construction firms that become 
involved in CM

• Construction firms that do CM@Risk 
work typically focus on the construction 
aspects of the project and hire the 
design work necessary to support the 
construction effort

• Sometimes this variation of CM is 
referred to as contractor CM
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Design firms that become involved in 
CM

• Design firms that do CM@Risk work are 
more closely affiliated with design than 
construction

• Typically they focus on the design aspects of 
the project and hire the construction work

• Sometimes this variation is referred to as 
designer CM
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Responsibilities of CM firms

• Responsibilities include:

1. Assistance in A/E selection

2. Design phase review, including review of 
formal design submittals, review of 
contract documents, and overall 
constructability analysis
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3. Participation in determining the bidding 
strategy

4. Bid opening and evaluation, and 
assistance in contractor selection

5. Cost management, including estimates of 
construction costs and development of 
project budget
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6. Scheduling for all phases of a project, 
generally incorporating critical path 
techniques

7. On-site, construction phase management 
to provide contract administration, 
inspection, coordination, and field 
management

8. And much more…….
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Design/Build (D/B)

Owner

Design/Build Firm 
(D/B)

Design Team Construction Team

Subcontractor

Supplier 
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• Under this approach, the owner enters 
into one single contract:
– Design/Builder (D/B)

• The D/B is responsible for both design 
and construction

• Major advantages of this approach:
– One source of responsibility
– Less coordination effort between the 

designer and the builder
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• There are no D/B firms in Jordan

• Can be achieved using joint ventures 
between a designer (A/E) and a builder 
(GC)

• Because of the low bid system in public 
bidding, the D/B approach can not be 
used
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Design/Build and Fast-Track

• The D/B approach is usually used in the 
case of fast track, where construction 
can start before design is completed 
(overlapping design and construction)

• Main objective of fast track is to shorten 
overall project time
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1 2 3 4 5 6 7 8 9

Traditional

Design

Construction

Design/Build

Footing design

Footing construction

Columns design

Columns construction

Beams design

Beams construction
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• Construction starts for some portions of the 
project as soon as design of that portion is 
completed

• Overall design is not completed yet

• i.e., foundation construction starts as soon as 
its design is complete, before columns, 
beams, and slabs are designed

• Usually used by manufacturing firms that 
want their product to hit a product market 
window
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Build-Operate-Transfer (BOT)

• Under this approach, the builder/developer 
provides engineering, procurement, and 
construction (EPC) for the project

• After “Building” the project, the 
builder/developer “Operates” the project for a 
specific number of years before “Transferring” 
the project to the owner 
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• BOT projects are typically constructed in the 
public sector and consist of revenue-
producing projects such as toll roads, 
bridges, and tunnels

• Examples in the region
• Examples in Jordan 

• Two advantages of BOT projects:
(1) Eliminate the need to secure financing for 

the project
(2) Suited for projects that need sophisticated 

expertise 
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BOT article by Dr. Fanek

• Dr. Fanek article 

• Source: Al-Ra’I, 22/6/2009
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Bidding Procedures
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Public and private bidding

• Two types of employers

• Private

• Public

• Bidding requirements and procedures 
are different for these two groups
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Bidding Procedures

Public Employer Private Employer

Competitive Bidding

Negotiated Bidding

Invitational Bidding

Competitive Bidding

Prequalification

Prequalification
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Public bidding

• Rules and procedures are dictated by 
the law

• Why?  

• Protect the public interest
• Prevent fraud and favoritism
• Obtain quality construction at 

reasonable and fair prices
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Private bidding

• Are rules and regulations established by 
the law as well?

• Who establishes them?

• The employer with the advice of the A/E 
or the CM
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Advertisement for bids (public)

• Notice must be given to interested and 
qualified contractors in advance of the 
bidding of any project

• Advertise in newspapers for a certain number 
of days 

• Called “Notice to Bidders” or “Invitation to Bid”
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• The advertisement provides 
information regarding:

• Brief description about the project

• Employer of the project

• Type of contract

• Amount of bid security 
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• Classification of contractors who are 
eligible to submit bids

• Place where bidding documents are 
available and deposit required

• Time, manner, and place in which bids 
are to be received 

• Other 
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Advertisement for bids (private)

• Are private employers obligated to 
advertise their bids?

• They may proceed in any manner they 
choose to select

• Several options are available to 
private employers

Dept. of Civil Eng.
Hashemite University

Construction Contracts Administration
Dr. Mohammad S. El-Mashaleh

10

• Options include:

(1) Advertise for bidding

(2) Negotiated bidding

(3) Invitational bidding
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(2) Negotiated bidding 

• The employer sets with the contractor to 
“negotiate” the terms of the contract
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(3) Invitational bidding 

• The employer selects few contractors 
who have good reputation 

• The employer “invites” this small group 
to bid on the project

• What is the main benefit of invitational 
bidding?
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• Offers the employer the advantages of 
competition while restricting the bidders 
to a pre-selected group
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The decision to bid

• After learning that proposals are to be taken 
on given construction project, the contractor 
must decide whether to bid or not to bid

• The decision to bid involves a study of 
many factors:

• Suggest some……………….
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The decision to bid

• The decision to bid involves a study of 
many factors:

1. The amount of work currently at hand

2. The nature and size of the project as it 
relates to company experience and 
equipment
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3. Location of the project

4. The owner and its financial status

5. The Architect/Engineer

6. Severity of the contractual terms

7. The probable competition
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• It is to the contractor’s advantage to make 
some investigation of the project before 
deciding whether to bid or not to bid

• Why?

• Compiling a proposal consumes 
considerable effort, time, and money

• The cost of preparing a bid estimate is 
0.25%-1% of the total bid price (Halpin, 
2006)
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The bidding period

• It is the time set by the employer for the 
contractors to submit their bids

• Is it of any interest to the employer to 
give the contractors sufficient time to 
prepare their bids?
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• The estimating process is time 
consuming

• Careful study and analysis of the plans 
and specifications usually result in lower 
bid prices and substantial savings to the 
employer

• How?
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Instruction to bidders

• “Instruction To Bidders” is part of the 
bid package

• Part of the information that is included 
in “Instruction To Bidders” is also 
included in “Invitation To Bid”
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• Typical information included in “Instruction 
To Bidders”:

1. List of the contract documents

2. Manner, date, and time for submitting bids

3. Manner, date, and time for opening bids (i.e., 
publicly opened and read loud)

4. Amount of bid security and performance security 

5. Other related information 
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Pre-bid meetings

• Early in the bidding period, the employer 
meets all interested bidders to:

• Review project requirements

• Answer contractor’s questions

• Clarify and explain any other concerns
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Job site visit

• After preliminary examination of the 
drawings and specifications, the 
construction site must be visited

• Information is needed regarding a wide 
variety of site and local conditions

• Some examples are…………………….
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1. Project location

2. Access to the site

3. Obstructions

4. Availability of electricity, water, telephone, 
and other services

5. Storage and construction operation 
facilities

6. Material prices and delivery information 
from local material dealers

7. Local labor and subcontractors

8. Other…………………
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Qualification

• For certain projects, employers prefer 
to prequalify contractors before issuing 
bidding documents to those 
contractors

• This is known as “pre-qualification”
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• To pre-qualify, contractors are asked to 
submit detailed information regarding:

1. Professional ability of principals, personnel, and 
firm as a whole

2. Experience of firm

3. Current jobs in progress

4. Owned and rented equipment

5. Financial standing

6. References (previous owners that worked with 
the contractors)
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• Evaluation of such information results 
in a determination of whether the 
contractor will be (or will not be) 
allowed to submit a proposal 

• How?
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Contract Pricing Formats
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Construction Contracts

Public Employer Private Employer

Measured contract

Unit price

Measured contract

Unit price

Cost plus

• Note differences across countries regarding 
measured contracts and unit price ones
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Note differences across countries

• Are unit price contracts acceptable forms for 
public bidding in all countries?

• In the US – acceptable 

• Jordan – not acceptable

• What we know here as “Measured Contract” 
is called “Lump Sum” in the US

Dept. of Civil Eng.
Hashemite University
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4

Measured contract

• Most frequently used in competitive 
bidding

• Is it based on a complete/partial set of 
plans and specifications? 

• What is the main idea behind a 
measured contract?
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• The contractor agrees to construct the project 
for the Accepted Contract Amount

• The Bill of Quantities (BOQ) is an essential 
component of the measured contract
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• Who is filling out these columns?
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• Are we sure about these quantities?
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• Which parts will be filled out by the 
contractor? 
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• Assume that the contract is not altered 
by variation orders

• Also assume that “Measured Quantities” 
are identical to “BOQ Quantities”

• Then, how much the contractor will be 
paid in this case?

Dept. of Civil Eng.
Hashemite University

Construction Contracts Administration
Dr. Mohammad S. El-Mashaleh

10

• For the previous scenario, assume that 
the cost to the contractor is higher than 
the Accepted Contract Amount, who is 
paying for the difference?

• In case the cost to the contractor is 
lower than the Accepted Contract 
Amount, who is collecting that 
difference?
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• Do you believe that measured contracts 
are popular among employers?

• Why?  

• Approximately, the total cost of the 
project is known in advance
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Unit prices in the BOQ

• After the contractor submits his 
proposal with a BOQ that includes the 
“unit prices,” can either party request 
modifying any of these “unit prices”?

• To answer that, lets look at FIDIC’s 
Sub-Clause 12.3 [Evaluation]
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12.3 Evaluation 

• For each item of work, the appropriate 
rate or price for the item shall be the 
rate or price specified for such item in 
the Contract or, if there is no such item, 
specified for similar work

©
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• However, a new rate or price shall be 
appropriate for an item of work if:

(a) (i) the measured quantity of the item is 
changed by more than 10% from the 
quantity of this item in the Bill of Quantities 
or other Schedule, 

(ii) this change in quantity multiplied by such 
specified rate for this item exceeds 0.01% 
of the Accepted Contract Amount,

©
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(iii) this change in quantity directly 
changes the Cost per unit quantity of 
this item by more than 1%, and 

(iv) this item is not specified in the 
Contract as a “fixed rate item”

End of Quote 
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• To determine a new rate price for an 
item, is it required for any/all the 
previous 4 conditions to be satisfied?
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Example 
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The Jordanian Particular Conditions 
amendment of Sub-Clause 12.3 

[Evaluation]

• The Particular Conditions in Jordan 
amended sub-paragraph (a) so that a new 
rate or price shall be appropriate for an item 
of work if:

(i) the measured quantity of the item is 
changed by more than 20% from the 
quantity of this item in the Bill of Quantities 
or other Schedule,
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(ii) this change in quantity multiplied by 
such specified rate for this item 
exceeds 1% of the Accepted Contract 
Amount, and

(iii) this item is not specified in the 
Contract as a “fixed rate item”
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Unit price contracts

• Are they based on a complete/partial 
set of contract documents?

• Is the BOQ an essential part of the 
bidding documents?

• Then, what is the motivation behind 
using unit price contracts? 
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• Again, who is filling out these columns?
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• And these columns will be filled out 
by….
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• Lets come back to quantities, how sure 
are we regarding these quantities?
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• Now, do we know the motivation behind 
using “unit price” contracts?

• What types of projects are suited for 
“unit price” contracts?

• Are “unit price” contracts popular in 
buildings/highway construction?

• Why?
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• If that is the case, is it possible for us to know 
the cost of the project before project 
completion?

• For this type of contract, the owner needs to 
provide a field force for the measurement and 
determination of the true quantities of work 
accomplished

• Why?

• Because payment to the contractor is made 
on the basis of units of work actually done 
and measured in the field
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• Does the 10% / 20% change in 
quantities apply to this type of contract?

• The contractor is obligated to perform 
the quantities of work actually required 
in the field at the quoted unit prices, 
whether they are greater or less than 
the owner estimates
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• So, what is the advantage of unit price 
contracts?

• Unit price contracts offer the 
advantages of open competition on 
projects involving quantities of work that 
cannot be accurately forecast at the 
time of bidding or negotiation
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Unit price contracts and unbalancing 
of bids

• A major source of cost overruns for unit 
price contracts is errors in the estimated 
quantities

• Errors in the estimated quantities can 
lead to unbalanced bids by contractors 
which can cause significant increases in 
the expected cost of the project 
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Unbalanced bid

• In general, purposes of unbalancing bids 
are:

1. To increase profit in the actual payment of 
the work without increasing the apparent 
total amount of the bid when the contractor 
believes that the A/E’s estimate for certain 
items is low. At such times, the bid is 
unbalanced in favor of such items
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2. To increase bid prices for the first 
items of work to be completed, with 
corresponding reduction elsewhere in 
the bid

– Why would a contractor do that?
– This practice helps the contractor to build 

up working capital (front money) for the 
remainder of the work

– Contractors justify front loading by the 
need to eliminate the financial squeeze 
caused by the usual (5-10)%  retention 
money
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3. To discourage certain types of 
construction and to encourage others 
that may be more favorable to the 
contractor
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To guard against unbalancing bids

• There should be a thorough review of all 
estimated quantities before the request 
of contractor’s bids

• After receipt of all bids, a careful review 
of each unit cost bid item should be 
performed to detect any unbalancing 
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• In particular, there should be a review of 
large quantity items and any unusually 
large unit price bid items to detect 
irregularities  
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Cost-plus fee contract

• Are they based on a complete/partial 
set of contract documents?

• This type of contract is well suited to 
cover work whose scope and nature are 
poorly defined at the outset of 
operations
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• Often used when severe time constraints are 
imposed and it becomes necessary to start 
construction as quickly as possible (without 
the benefit of well defined plans and 
specifications) 

• For example: 
• The owner of an office building may have an 

opportunity to lease space in its building to an 
investor requiring occupancy in a very short 
period of time 

• This type of contract is normally negotiated 
between the owner and the contractor
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• What is a “cost plus” contract?

• Clearly, the contractor agrees to a 
profit level and is reimbursed for all 
“costs”

• So, what constitute “costs”?

(1) Actual cost of labor, material, and 
equipment

(2) Overhead cost
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• However, a detailed explanation and mutual 
understanding by parties is necessary on the 
following :

• What “costs” are reimbursed

• What “costs” are not reimbursed 

• Even the “cost” of hourly labor may become a 
point of disagreement unless the owner is 
advised of the base labor rates and the 
“burden” that is applied to the base rate 
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• A “burden,” what does that mean?

• Fringe benefits

• Such as health insurance, social 
security, unemployment compensation, 
etc.
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• Before project completion, is the total 
construction cost known to the 
employer?

• The contractor’s books must be open to 
the employer and all of the contractor’s 
costs must be regularly “audited” to 
establish the amount of progress 
payments
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• Possible fee arrangements
1. Fixed amount

2. Fixed amount with bonus

3. Fixed amount with an arrangement for 
sharing any cost savings 

4. Fixed amount with a Guaranteed 
Maximum Price (GMP)

5. Fixed percentage of the cost of work

6. Sliding scale percentage of the cost of 
work
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(1) Cost-plus fixed fee

• The contractor’s fee is fixed and does 
not fluctuate with the actual cost of the 
project

• Any key advantage for this 
arrangement?
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• It is to the advantage of the contractor 
to minimize construction time and free 
workers and equipment for other 
contracts 

• Why? 
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(2) “Fixed amount with bonus” and 
(3) “fixed amount with an 

arrangement for sharing any cost 
savings”

• These are called Incentive Contracts

• Incentive contracts are used to motivate 
the contractor to keep the cost of the 
work and/or the time of construction to a 
minimum
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• The owner and the contractor agree to target 
estimates of cost and time of construction

• Bonus or penalty are tied to these target 
figures

• A figure of 25% is sometimes used for the 
contractor’s share of savings

• There may also be a provision whereby the 
contractor’s fee is reduced if the construction 
cost exceeds the target estimate
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(4) Fixed amount with a Guaranteed 
Maximum Price (GMP)

• What is the main idea behind GMP?

• The contractor guarantees to the owner that 
the project will be constructed in full 
accordance with plans and specifications and 
the cost to the owner will not exceed some 
total upset price (i.e., the GMP)

• What initiated this arrangement? 
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• What happens in case project cost 
exceeds the GMP?

• The contractor pays for the excess

• So, what is the main benefit of GMP?

• A ceiling price is established and the 
employer is assured that the cost of the 
project will not go over the GMP
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(5) & (6) Cost-plus percentage

• From the contractor’s point of view, one 
of the most advantageous ways of 
determining the fee in a cost plus 
contract is as a percentage of the cost 
of construction

• What are the possibilities for this %?
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• Fixed amount

• Sliding scale

• The fixed amount % does not provide 
any direct incentive for the contractor to 
minimize construction costs. Why? 

• It may encourage the contractor to 
increase costs
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Contract Documents
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Contract documents

• It is a universal practice in construction 
for the contract to be formalized by 
written documents

• The basic purpose of a written contract 
is to define exactly and explicitly the 
rights and obligations of each party to it
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FIDIC’s definition of Contract

Sub-Clause 1.1.1 [Contract]

• means the Contract Agreement, the Letter of 
Acceptance, the Letter of Tender, these 
Conditions, the Specifications, the Drawings, 
the Schedules, and the further documents (if 
any) which are listed in the Contract 
Agreement or in the Letter of Acceptance

End of Quote
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The agreement

• Is made between the Employer and the 
Contractor

• Records those items agreed to by the Parties

• Constitutes legal evidence that a contract 
exists and forms the basis for its enforcement
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• Form annexed 
to the 
Jordanian 
Particular 
Conditions
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Letter of Acceptance as defined by  
FIDIC99 

• Letter of Acceptance

• means the letter of formal acceptance, 
signed by the Employer, of the Letter of 
Tender, including any annexed 
memoranda comprising agreements 
between and signed by both Parties
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• If there is no such letter of acceptance, 
the expression “Letter of Acceptance” 
means the Contract Agreement and the 
date issuing or receiving the Letter of 
Acceptance means the date of signing 
the Contract Agreement

End of Quote ©
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• FIDIC suggests the following phrasing 
for Letter of Acceptance:
– For and on behalf of ….., we accepted the 

offer contained in your Letter of Tender 
dated …. to [design], execute and 
complete the above-named works and 
remedy any defects therein, for the 
Accepted Contract Amount of ….Unless 
and until a formal Agreement is prepared 
and executed, the Contract shall comprise 
the following documents:

[list of documents, with appropriate 
references /dates] 
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Letter of Tender as defined by 
FIDIC99

• Letter of Tender

• means the document entitled letter of 
tender, which was completed by the 
Contractor and includes the signed offer 
to the Employer for the Works

End of Quote
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General Conditions

• Define the rights and obligations of the 
Parties (i.e., Employer, Engineer, 
Contractor) 

• Describe the guidelines that will be used 
in the administration of the contract
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• In the past, the Jordanian General Conditions 
were known as

)الشروط العامة(عقد المقاولة الموحد •

• Which was a slightly modified version of the 
famous FIDIC 87 Red Book: FIDIC 
Conditions of Contract for Works designed by 
the Employer 

• In 2003, Jordan decided to adopt FIDIC 1999 
Conditions of Contract 

Dept. of Civil Eng.
Hashemite University

Construction Contracts Administration
Dr. Mohammad S. El-Mashaleh

16

FIDIC General Conditions of 
Contract for Construction

• Organized in 20 
Clauses

1. General 
provisions

2. The employer

3. The engineer
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4. The contractor

5. Nominated subcontractors

6. Staff and labor

7. Plant, materials, and workmanship

8. Commencement, delays and 
suspension

9. Tests on completion

10.Employer’s taking over

11.Defects liability

12.Measurement and evaluation
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13.Variation and adjustments

14.Contract price and payments

15.Termination by employer

16.Suspension and termination by 
contractor

17.Risks and responsibility

18. Insurance

19.Force majeure

20.Claims, disputes and arbitration
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Particular (special) Conditions

• Used to “tailor” the General 
Conditions for:

• The local construction market

• Project at hand 

Dept. of Civil Eng.
Hashemite University

Construction Contracts Administration
Dr. Mohammad S. El-Mashaleh

20

• So, we utilize these Particular 
Conditions to:

(1) Modify the General Conditions

(2) Delete sub-clauses in the General 
Conditions

(3) Add sub-clauses to the General 
Conditions 
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Content of Particular Conditions

• Make use of the General Conditions 
format

• Clause 1: General provisions
– Modify/add/delete

• Clause 2: The Employer
• Clause 3: The Contractor 
• And so on ……..
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FIDIC Priority of Documents

Sub-Clause 1.5 [Priority of Documents]

• The documents forming the Contract 
are to be taken as mutually 
explanatory of one another 
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• For the purposes of interpretation, the 
priority of the documents shall be in 
accordance with the following sequence

• The Contract Agreement (if any)

• The Letter of Acceptance

• The Letter of Tender

• The Particular Conditions

• These General Conditions
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(f) The Specifications

(g) The Drawings, and

(h) The Schedules and any other documents 
forming Part of the Contract

• If an ambiguity or discrepancy is found in 
the documents, the Engineer shall issue 
any necessary clarification or instruction

End of Quote
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Order of precedence within drawings 
(Hutchings, 1998)

• Figures govern over scaled dimensions

• Detailed drawings govern over general 
drawings

• Variation orders drawings govern over 
contract drawings

• Contract drawings govern over shop 
drawings
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Introduction to FIDIC Forms 
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Dept. of Civil Eng.
Hashemite University

Construction Contracts Administration
Dr. Mohammad S. El-Mashaleh

2

FIDIC

• Fédération Internationale des 
Ingénieurs-Conseils (FIDIC)

• International Federation of Consulting 
Engineers
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• Founded in 1913 by 3 engineers 
associations in France, Switzerland, 
and Belgium 

• To promote the professional interests of 
Member Associations

• Today, there are 70 national Member 
Associations in FIDIC representing 
620,000 professionals  
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FIDIC new forms 

• In 1999, FIDIC published the following 
4 forms of contract:

(1) FIDIC Conditions of Contract for 
Construction 

(2) FIDIC Conditions of Contract for Plant 
and Design-Build 



3

Dept. of Civil Eng.
Hashemite University

Construction Contracts Administration
Dr. Mohammad S. El-Mashaleh

5

(3) FIDIC Conditions of Contract for 
Engineering Procurement and 
Construction / Turnkey Projects

(4) FIDIC Short Form Contract  
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(1) FIDIC Conditions of Contract for 
Construction

• Recommended for 
building or 
engineering works 
designed by the 
Employer or by his 
representative, the 
Engineer
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• However, the works may include some 
elements of Contractor-designed civil, 
mechanical, electrical, and/or 
construction works 
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(2) FIDIC Conditions of Contract for 
Plant and  Design-Build 

• Recommended for 
the provision of 
electrical and/or 
mechanical plant, 
and for building or 
engineering works 
designed by the 
Contractor 
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(3) FIDIC Conditions of Contract for 
Engineering Procurement and 
Construction (EPC) / Turnkey 

Projects 

• May be suitable, 
where:

(i) A higher degree of 
certainty of final 
price and time is 
required, and
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(ii) The Contractor takes total 
responsibility for the design and 
execution of the project, with little 
involvement of the Employer
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(4) FIDIC Short Form Contract

• Recommended:
• if the price for the 

contract is relatively 
small (say under 
$500,000)

• or the work involved 
is relatively simple 
or repetitive
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• Such recommendation is valid:

• irrespective of whether the design is 
provided by the Employer or the 
Contractor, and 

• of whether the project involves 
construction, mechanical, or other 
engineering work
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Specifications

• Specifications are written instructions to be 
used in conjunction with the drawings so that 
together they fully describe and define the 
work that is to be accomplished along with 
the quality required

• Specifications are supplement to the 
drawings and show information that cannot 
be easily shown in graphic form
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• As we know, the drawings provide a 
physical description of the project 

• On the other hand, specifications 
provide information regarding:

1. Quality of materials

2. Quality of workmanship

3. Erection and installation methods

4. Tests and inspections
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Purpose of specifications

1. Guide bidders in cost estimate for their 
proposals 

2. Guide contractors during the 
procurement phase

3. Guide contractors during the 
construction phase
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CSI format

• The Construction Specifications 
Institute (CSI) organizes construction 
specifications into 16 divisions:

(1) General Requirements

(2) Site Construction
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(3) Concrete

(4) Masonry 

(5) Metals

(6) Wood and Plastics

(7) Thermal and Moisture Protection

(8) Doors and Windows

(9) Finishes

(10) Specialties 

(11) Equipment
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(12) Furnishings

(13) Special Construction

(14) Conveying Systems

(15) Mechanical

(16) Electrical  
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Approaches to writing specifications

1. Performance (results) specifications

2. Methods (prescription) specifications
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(1) Performance (results) 
specifications
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Characteristics

• Describe in detail the required  
performance or service characteristics 
of the finished product or system

• Methods used to achieve desired 
results is left to the discretion of the 
contractor, but must be guaranteed
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• Methods of testing and measurement, 
to evaluate the results, should be 
spelled out in the specifications

Dept. of Civil Eng.
Hashemite University

Construction Contracts Administration
Dr. Mohammad S. El-Mashaleh

12

Advantages

1. Provide competition among products 
and systems

2. Contractor improve its experience and 
knowledge in its specialized field
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3. Specs writer does not need to have an 
extensive knowledge of products and 
systems as would be required under 
prescription specs

• Disadvantage
– In some instances (i.e., drastic changes 

from performance standards), devising 
adequate testing/measuring systems by 
which results can be evaluated is difficult
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(2) Methods (prescription) 
specifications
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Characteristics 

• Specifications describe in detail the methods 
to be used and the procedures to be followed

• If the material is specified by brand name or 
manufacturer, the specifications writer has 
the advantage of knowing the performance 
characteristics of the material/system 
because of its past performance on other 
projects
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• A specifications writer assumes more 
responsibility with prescription 
specifications

• The specifications writer warrants the 
performance of the products/systems 
and not the contractor

• The specifications writer should make 
sure that the requirements are realistic
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• The specifications writer should be fully 
aware of the materials and field 
methods he is specifying

• Impractical requirements lead to extra 
cost to the owner
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Open, closed, and restricted 
specifications

• Open specifications:
– Encourage competition among 

manufacturers

– A must for public employers 

• Closed specifications
– The use of only one product brand
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Restricted specifications

• Minimum 3 brand names listed followed 
by the phrase “or approved equal”

• The phrase “or approved equal” is 
interpreted to mean “approved as equal” 
by whom?

• Employer/Engineer
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• Can contractors request adding another 
brand name to the list during the bidding 
phase? 

• If the employer is in agreement, an 
addendum will be issued

• What about adding brands during the 
construction phase?
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Disadvantages of restricted 
specifications

• Sometimes, it is  difficult to find products 
that are “approved equal”

• In situations where only one 
manufacturer is aware of absence of 
competition, it may increase price
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Presentation

• Present specifications in an orderly 
fashion to guard against errors and 
omissions including:

(1) General description of product/system

(2) Design and installation requirements
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(3) Product/systems operating conditions

(4) Test/measurement information 
detailed

(5) Guaranties/warranties required
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Specifications standard format

• In Jordan, the Ministry of Public Works 
and Housing publishes standard format 
of specifications

المواصفات الفنیة للأعمال المدنیة والمعماریة•

• These are part of contract documents in 
public bidding
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Drawings

• Four types:

1. Preliminary drawings 

2. Contract drawings

3. Shop drawings (between design and 
construction)

4. As-built drawings (as completed or 
executed)
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Preliminary drawings

• Design concepts

• Prepared to the degree that allow us to: 

• Visualize the total project

• Prepare a realistic budget estimate
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Contract drawings

• The contract drawings are used as an 
essential part of the contract

• Usually the contract drawings set 
includes the following:
– Architectural, structural, mechanical, 

electrical, landscaping, topography
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• General conditions require the contractor to 
keep a posted set on the job (with all changes 
and revisions) 

Sub-Clause 1.8 
[Care and Supply of Documents] ©FIDIC1999

• The Specifications and Drawings shall be in 
the custody and care of the Employer

• Unless otherwise stated in the Contract, two 
copies of the Contract and of each 
subsequent Drawing shall be supplied to the 
Contractor, who may make or request further 
copies at the cost of the Contractor  
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• Each of the Contractor’s Documents 
shall be in the custody and care of the 
Contractor, unless and until taken over 
by the Employer

• The Contractor shall keep, on the Site, 
a copy of the Contract, publications 
named in the Specifications, the 
Contractor’s Documents (if any), the 
Drawings and variations and other 
communications given under the 
Contract 
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• The Employer’s Personnel shall have 
the right of access to all these 
documents at all reasonable times 

• If a Party becomes aware of an error or 
defect of a technical nature in a 
document which was prepared for use 
in executing the Works, the Party shall 
promptly give notice to the other Party 
of such error or defect

 
End of Sub-Clause 1.8
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Shop drawings

• Shop drawings show in detail the 
proposed fabrication or assembly of 
project components

• They are used to indicate the 
installation, form, and fit of materials or 
equipment being incorporated into the 
project
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• Shop drawings are prepared for works 
like:
– Installation and fabrication

– Structural steel

– Metal windows and doors

– Pipes and pumps

• Shop drawings are prepared by: 
– Subcontractors or material suppliers

– Sometimes by GC
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• Shop drawings have to be reviewed and 
approved by the design professional 
(A/E)

• However, this approval:
– Is a restricted approval

– Aims at checking against the intent of 
design drawings only

• Responsibility of errors and omissions 
in shop drawings lies with the GC/Sub
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Shop drawings management

• Timely approval of shop drawings is of prime 
importance

• Might affect project schedule if not submitted 
on time

• Use of IT tools

• Shop drawings cycle:
Sub → GC → A/E, then back
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• Record shop drawings in contractor’s 
submittal log

• Shop drawings should be stamped and 
dated immediately

• Most specifications excuse the 
contractor from ordering materials until 
shop drawings are approved officially in 
writing
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As-built drawings

• Usually these are “location drawings” to 
which the employer may refer for 
maintenance and repair

• Contract drawings show “proposed”
locations for pipes, valves, man holes, 
etc…

Dept. of Civil Eng.
Hashemite University

Construction Contracts Administration
Dr. Mohammad S. El-Mashaleh

14

• As built drawings show “actual” locations of 
installations

• As built drawings are prepared by GCs and 
subs

• Requirements for as-built drawings should be 
included in bidding documents

• If not included in bidding documents, can be 
prepared by issuing a variation order
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Securities

• In Jordan, contractors are required to 
submit two types of securities:

(1) Bid security
(2) Performance security

• From where do contractors obtain these 
securities?

• Where do employers state their bid security 
and performance security requirements?
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(1) Bid security

• When do bid securities submitted?

• Are all bidders required to submit a bid 
security?
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• What are the consequences of not 
submitting a bid security along with the 
contractor’s proposal?

• What are the purposes of the bid security?

• To ensure that:

(1) Bidders will not withdraw their proposals 
during the 90 days validity period
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(2) The winning contractor will enter into 
the agreement

(3) The winning contractor will submit the 
required performance security

• What are the consequences if the 
winning contractor fails to enter into 
agreement or fails to submit the 
required performance security?  
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• In these cases, the winning contractor is 
liable for the amount of the bid security  

• In the US, they follow a different 
practice

• The liability of the successful bidder is 
limited to the difference between his low 
bid and the second bid (up to the 
amount of the bid bond)
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• What is the usual amount of bid 
security?

• % of project cost?

• Fixed amount?

• Jordan (and other countries) switched 
from a 5% amount to a fixed amount
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Performance security

• Are all bidders required to submit the 
performance security?

• What is the purpose of the performance 
security?
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• To ensure that the contractor will 
construct the project in accordance with 
contract documents

• What is the usual amount of the 
performance security?

• 10% of the Accepted Contract Amount
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Sub-Clause 4.2 [Performance 
Security] ©FIDIC1999

• The Contractor shall obtain (at his cost) a 
Performance Security for proper 
performance, in the amount and currencies 
stated in the Appendix to Tender 

• The Contractor shall deliver the Performance 
Security to the Employer within 28 days after 
receiving the Letter of Acceptance

©
F

ID
IC

19
99
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• The Performance Security shall be issued by 
an entity and from within a country (or other 
jurisdiction) approved by the Employer

• The Performance Security shall be in the form 
annexed to the Particular Conditions or in 
another form approved by the Employer

• The Contractor shall ensure that the 
Performance Security is valid and 
enforceable until the Contractor has executed 
and completed the Works and remedied any 
defects

©
F

ID
IC

19
99
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• If the terms of the Performance Security 
specify its expiry date, and the 
Contractor has not become entitled to 
receive the Performance Certificate by 
the date 28 days prior to the expiry 
date, the Contractor shall extend the 
validity of the Performance Security until 
the Works have been completed and 
any defects have been remedied

©
F

ID
IC

19
99
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• The Employer shall not make a claim under 
the Performance Security, except for the 
amounts to which the Employer is entitled 
under the Contract in the event of:

(a) failure by the Contractor to extend the 
validity of the Performance Security, in 
which event the Employer may claim the full 
amount of the Performance Security,

©
F

ID
IC

19
99
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(b) failure by the Contractor to pay the 
Employer an amount due, as either agreed 
by the Contractor or determined under Sub-
Clause 2.5 [Employer’s Claims] or Clause 
20 [Claims, Disputes and Arbitration], within 
42 days after this agreement or 
determination,

(c) failure by the Contractor to remedy a default 
within 42 days after receiving the 
Employer’s notice requiring the default to be 
remedied, or

©
F

ID
IC

19
99

Dept. of Civil Eng.
Hashemite University

Construction Contracts Administration
Dr. Mohammad S. El-Mashaleh

18

(d) circumstances which entitle the 
Employer to termination under Sub-
Clause 15.2 [Termination by 
Employer], irrespective of whether 
notice of termination has been given

©
F

ID
IC

19
99
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• The Employer shall indemnify and hold the 
Contractor harmless against and from all 
damages, losses and expenses resulting 
from a claim under the Performance 
Security to the extent to which the Employer 
was not entitled to make the claim

• The Employer shall return the Performance 
Security to the Contractor within 21 days 
after receiving a copy of the Performance 
Certificate 

End of Quote

©
F
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Bonds not securities

• The US construction industry has followed a 
different practice regarding securities

• Construction owners require “bonds” not 
“securities” 

• So, from where do contractors get these 
“bonds”?
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• From “surety” companies 

• Surety is a party that assumes liability 
for the debt, default, or failure in duty of 
another

• So, for the case of construction, the 
surety protects the owner in case of 
default by the contractor
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• What is the scope of protection based on the 
performance bond?

• On default of the contractor, the burden of 
contract performance is that of the surety that 
issued the performance bond

• In other words, it is the responsibility of the 
surety company to deliver the project to the 
owner in accordance with contract documents 
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• In case of default by the contractor, 
what options does the surety have?

(1) Make use of labor and equipment of 
original competitive contractor

(2) Take competitive bids for the balance 
of the work

(3) Enter into negotiated contract with a 
firm
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Investigation by the surety

• As we saw, furnishing bonds on behalf 
of contractors subjects sureties to 
serious exposure to risk 

• As a result, a surety before agreeing to 
furnish bond on behalf of a construction 
firm, conducts two-stage investigation
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(1) First stage

• Data are collected to find out whether 
to bond the firm as a client

(2) Second stage

• Data are collected to determine 
whether to bond the firm only on that 
particular project or not
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(1) First stage investigation

• Data are collected to find out whether 
to bond the firm as a client
1. Professional ability of principals, 

personnel, and firm as a whole

2. Financial standing and line of bank credit 
of firm

3. Experience of firm, principal, and key 
personnel
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(2) Second stage investigation

• Data are collected to determine 
whether to bond the firm only on that 
particular project or not

1. Type of project to be bonded (size, 
nature, owner, etc.)
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2. Amount of work at present on contractor’s 
hand. 

– To prevent the contractor from becoming over 
extended with regard to working capital, 
equipment, and organization

3. The amount of money that the contractor 
“left on the table”

4. The largest contract amount of similar work 
the contractor has successfully completed 
in the past

– The surety would like the contractor to stay with 
the kind of work in which it is most experienced
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5. Terms of payment under the proposed 
contract

– Interim payments 

– Retention money

– Delay damages

– Etc.

6. Amount of project that will be 
subcontracted

– Ability of subcontractors to perform the 
required work
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Other types of bonds that are 
required in the US construction 

market
• Labor and material bond (also called 

payment bond)

• Warranty bonds 
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Labor and material bond (payment 
bond)

• Protects the owner in case the GC fails 
to make payments to:

• Subcontractors
• Material suppliers
• Laborers 

• What is the usual amount of the 
payment bond?

Dept. of Civil Eng.
Hashemite University

Construction Contracts Administration
Dr. Mohammad S. El-Mashaleh

14

• Usually 50% of the contract sum

• Needs to be enough to cover all costs of 
labor and materials furnished by the 
third parties
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Warranty bond

• These provide flexibility to the owner

• Therefore, can be used to cover:

• Different periods

• Certain items 

• Examples: roofing bonds, equipment 
bonds, etc.
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• The owner can require bonds for 
anything on the project if there is a 
sufficient cause to do so

• Do you consider that a good practice?
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Subcontracting
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Subcontractor

• A subcontractor is a construction firm that 
contracts with the contractor to perform 
some aspect of the contractor’s work

• Examples on subcontractors

• What do we call the agreement that is 
signed between the Contractor and the 
Subcontractor ?
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• Called the “Subcontract” 

• Is there a contractual relationship 
between the employer and the 
subcontractor?

• Who is totally responsible for the job in 
front of the employer?
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Quotations request

• One of the first actions that a 
contractor takes after the decision to 
bid has been made is to send out 
quotations requests to various 
subcontractors and material suppliers
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• The request should contain the 
following information:

1. The name of the project for which 
quotations are requested

2. The place where plans and specifications 
and other bidding documents may be 
examined

3. How quotations are to be submitted
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4. Any unusual requirements in the 
particular branch of the work that the GC 
is already aware of

5. Date by which quotations are desired
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Subcontract provisions

• Contractors usually pass “contractual 
provisions” to subcontractors 

• Examples?

• Delay damages, retention money, etc.
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• In contracts, subcontractors are bound 
to contractors as contractors are bound 
to employers

• Examples? 

• Variations, etc.
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Standard subcontract agreement
(Articles)

1. Work to be accomplished
2. Materials and equipment (furnished by 

whom?)
3. Time
4. Payment amount and conditions
5. Temporary site facilities
6. Insurance
7. Job conditions
8. Other details
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How much to subcontract?

• The extent to which a contractor 
subcontracts out portions of its work 
depends on:

(1) The contracting system in the country

(2) The business organization of the contractor

(3) Type of construction involved
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• There are instances where the job is 
entirely subcontracted (not in Jordan!)

• In this case, the contractor provides 
only supervision and job coordination

• On other instances, the contractor does 
all the work with no subcontracting

• Which one is better?
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• How much work is done by 
subcontractors in Jordan?

• What about subcontractors in the US?

• About 80% of building projects are 
executed by subcontractors
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Why limit the proportion of 
subcontracting work?

• To avoid the following potential 
problems that are associated with 
extensive subcontracting:

(1) Can seriously complicate the overall 
scheduling of job operations

• How?

Dept. of Civil Eng.
Hashemite University

Construction Contracts Administration
Dr. Mohammad S. El-Mashaleh

14

(2) Lead to a serious division of project 
authority and fragmentize 
responsibility

• How?

(3) Weaken communication between 
management and the field

• Why? 
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Why more subs?

(1) Reduce risk for prime

• Subcontractors share project risk with 
contractors

• Examples
• Delay damages, insurance 

requirements, warranties, etc.
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(2) Increased specialization

• Subcontractors are able to provide full-
time employment for their workers 

• Can afford keeping the most highly 
qualified tradesmen (skilled labor)
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(3) Improved productivity

• Qualified subcontractors are usually 
able to perform their work specialty 
more quickly and at less cost than can 
the contractor 
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Two immoral practices by 
contractors 

• As future professionals, it is part of our 
ethical responsibility to work against 
these immoral practices:

(1) Bid shopping

(2) Bid peddling
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Bid shopping

• When does bid shopping take place?  
(before/after awarding the contract) 

• After awarding the contract

• In practicing bid shopping, the contractor 
takes the low bid in a branch of the work 
(which was used in the preparation of the bid) 
and goes “shopping” for lower prices
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Bid peddling

• When does bid peddling take place?

• During the bidding phase

• The practice of bid peddling involves the 
disclosure of the quotations to other bidders 
within a certain branch to a favored 
subcontractor or material supplier in the same 
branch of work
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How can we prevent/reduce bid 
shopping and bid peddling?

• Some countries passed legislation to protect 
subcontractors and the public against these 
immoral practices

• The legislation state that all bidders must list 
in their proposal the names of all 
subcontractors and material suppliers who 
will work with the contractor
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• What happens in case the contractor 
does not list a subcontractor for certain 
portion of the work?

• The contractor must perform that work 
with his own forces 
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Delays
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Delays

• A delay is the time during which some part of 
the construction project has been extended or 
not performed due to an unanticipated (or 
anticipated) circumstance

• May be caused by any of the parties involved: 
employer, engineer, contractor, 
subcontractor, supplier, etc.
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• What do you think some of the most 
common causes of delays?

1. Variation orders

2. Failure to perform work within the allotted 
time frame

3. Different site conditions

4. Unavailability of labor, material, or 
equipment

5. Improperly installed work that must be 
replaced 
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6. Defective plans or specifications

7. Inclement weather

8. Subcontractor failures
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• Construction delays fall into the following groups:

Delays

Non-excusable Excusable

Compensable Non-compensable
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(1) Excusable delays

• An “excusable delay” is one that will 
serve to justify an extension of Time for 
Completion

• It excuses the party from meeting a 
contractual deadline
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(2) Nonexcusable delays

• A “nonexcusable delay” is one for which the 
party assumes the risk of delayed 
performance and its consequences

• Nonexcusable delays are not granted 
extensions of Time for Completion

• The contractor is expected to absorb the 
delay into the schedule
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In case of delays, do you consider 
the following as excusable or non-

excusable?

1. Variation orders

2. Failure to perform work within the allotted 
time frame

3. Different site conditions

4. Unavailability of labor, material, or 
equipment
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5. Improperly installed work that must be 
replaced

6. Defective plans or specifications

7. Inclement weather

8. Subcontractor failures
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“Compensable” and 
“noncompensable” delays 

• Excusable delays may be further classified 
into:

(1) Compensable – entitled for additional 
compensation for the costs of the delay

(2) Noncompensable – not entitled for 
compensation 
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Examples – FIDIC 99 Conditions 
of Contract for Construction 
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1.9 Delayed Drawings or 
Instructions ©FIDIC99

• The Contractor shall give notice to the 
Engineer whenever the Works are likely to be 
delayed if any necessary drawing or 
instruction is not issued to the Contractor 
within a particular time, which shall be 
reasonable

©
F

ID
IC

99
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• The notice shall include details of the 
necessary drawing or instruction, details of 
why and by when it should be issued, and 
details of the nature and amount of the 
delay or disruption likely to be suffered if it 
is late 

• If the Contractor suffers delay and/or incurs 
Cost as a result of a failure of the Engineer 
to issue the notified drawing or instruction 
within a time which is reasonable and is 
specified in the notice with supporting 
details, the Contractor shall give a further 
notice to the Engineer and shall be entitled 
subject to Sub-Clause 20.1 [Contractor’s 
Claims] to:

©
F

ID
IC

99
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(a) an extension of time for any such delay, if 
completion is or will be delayed, under Sub-
Clause 8.4 [Extension of Time for 
Completion], and

(b) payment of any such Cost plus reasonable 
profit, which shall be included in the 
Contract Price

• After receiving this further notice, the 
Engineer shall proceed in accordance with 
Sub-Clause 3.5 [Determinations] to agree or 
determine these matters

©
F

ID
IC

99
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2.1 Right of Access to the Site ©FIDIC99

• The Employer shall give the Contractor right 
of access to, and possession of, all parts of 
the Site within the time (or times) stated in the 
Appendix to Tender

• However, the Employer may withhold any 
such right or possession until the 
Performance Security has been received

©
F

ID
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• If no such time is stated in the Appendix 
to Tender, the Employer shall give the 
Contractor right of access to, and 
possession of, the Site within such 
times as may be required to enable the 
Contractor to proceed in accordance 
with the program submitted under Sub-
Clause 8.3 [Program] ©

F
ID

IC
99
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• If the Contractor suffers delay and/or incurs 
Cost as a result of a failure by the Employer 
to give any such right or possession within 
such time, the Contractor shall give notice 
to the Engineer and shall be entitled subject 
to Sub-Clause 20.1 [Contractor’s Claims] to:

(a) an extension of time for any such delay, if 
completion is or will be delayed, under Sub-
Clause 8.4 [Extension of Time for 
Completion], and 

©
F

ID
IC

99
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(b) payment of any such Cost plus reasonable 
profit, which shall be included in the 
Contract Price 

• After receiving this notice, the Engineer 
shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or 
determine these matters

©
F

ID
IC

99
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Sub-Clause 8.4 [Extension of Time 
for Completion] indicates the 

entitlement for an extension of time 
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8.4 Extension of Time for Completion 
©FIDIC99

• The Contractor shall be entitled 
subject to Sub-Clause 20.1 
[Contractor’s Claims] to an extension 
of the Time for Completion if and to 
the extent that completion for the 
purposes of Sub-Clause 10.1 [Taking 
Over of the Works and Sections] is or 
will be delayed by any of the following 
causes:

©
F

ID
IC

99
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(a) a Variation or other substantial change 
in the quantity of an item of work 
included in the Contract,

(b) a cause of delay giving an entitlement 
to extension of time under a Sub-
Clause of these Conditions,

(c) exceptionally adverse climatic 
conditions,  

©
F

ID
IC

99
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(d) Unforeseeable shortages in the 
availability of personnel or Goods 
caused by epidemic or governmental 
actions, or

(e) any delay, impediment or prevention 
caused by or attributable to the 
Employer 

©
F

ID
IC

99
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8.5 Delays Caused by Authorities 
©FIDIC99

• If the following conditions apply, 
namely:

(a) the Contractor has diligently followed 
the procedures laid down by the 
relevant legally instituted public 
authorities in the Country,

©
F

ID
IC
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(b) these authorities delay or disrupt the 
Contractor’s work, and

(c) the delay or disruption was 
Unforeseeable,

• Then this delay or disruption will be 
considered as a cause of delay under 
sub-paragraph (b) of Sub-Clause 8.4 
[Extension of Time for Completion]

©
F

ID
IC

99
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Alternative Methods of Dispute 
Resolution (ADR)
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Construction disputes

• What triggers construction disputes?

• Disagreements between the Parties

• Disagreements on what?
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• To answer that, lets view FIDIC’s Sub-
Clauses:

• 20.1 [Contractor’s Claims]

• 2.5 [Employer's Claims]

• 3.5 [Determinations] 
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20.1 Contractor’s Claims  

• If the Contractor considers himself to 
be entitled to any extension of the 
Time for Completion and/or any 
additional payment, under any Clause 
of these Conditions or otherwise in 
connection with the Contract, the 
Contractor shall give notice to the 
Engineer, describing the event or 
circumstance giving rise to the claim

©
 F

ID
IC

 1
99

9
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• The notice shall be given as soon as 
practicable, and not later than 28 days 
after the Contractor became aware, or 
should have become aware, of the 
event or circumstance 

©
 F

ID
IC

 1
99
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• The Engineer shall proceed in accordance 
with Sub-Clause 3.5 [Determinations] to 
agree or determine

(i) the extension (if any) of the Time for 
Completion (before or after its expiry in 
accordance with Sub-Clause 8.4 [Extension 
of Time for Completion], and/or

(ii) the additional payment (if any) to which the 
Contractor is entitled under the Contract 

©
 F

ID
IC

 1
99

9
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2.5 Employer’s Claims

• If the Employer considers himself to be 
entitled to any payment under any 
clause of these conditions or otherwise 
in connection with the Contract, and/or 
to any extension of the Defects 
Notification Period, the Employer or 
the Engineer shall give notice and 
particulars to the Contractor

©
 F

ID
IC

 1
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• The notice shall be given as soon as 
practicable after the Employer became aware 
of the event or circumstances giving rise to 
the claim

• A notice relating to any extension of the 
Defects Notification Period shall be given 
before the expiry of such period

• The particulars shall specify the Clause or 
other basis of the claim, and shall include 
substantiation of the amount and/or extension 
to which the Employer considers himself to be 
entitled in connection with the Contract 

©
 F

ID
IC

 1
99

9
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• The Engineer shall then proceed in 
accordance with Sub-Clause 3.5 
[Determinations] to agree or determine 

(i) the amount (if any) which the Employer is 
entitled to be paid by the Contractor, and 
/or

(ii) the extension (if any) of the Defects 
Notification Period in accordance with Sub-
Clause 11.3 [Extension of Defects 
Notification Period]

©
 F

ID
IC
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• This amount may be included as a 
deduction in the Contract Price and 
Payment Certificates

• The Employer shall only be entitled to 
set off against or make any deduction 
from an amount in a Payment 
Certificate, or to otherwise claim 
against the Contractor, in accordance 
with this Sub-Clause

©
 F

ID
IC

 1
99

9
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3.5 Determinations

• Whenever these Conditions provide that 
the Engineer shall proceed in 
accordance with this Sub-Clause to 
agree or determine any matter, the 
Engineer shall consult with each Party 
in an endeavour to reach agreement

©
 F

ID
IC
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• If agreement is not achieved, the Engineer 
shall make a fair determination in accordance 
with the Contract, taking due regard of all 
relevant circumstances 

• The Engineer shall give notice to both Parties 
of each agreement or determination, with 
supporting particulars

• Each Party shall give effect to each 
agreement or determination unless and until 
revised under Clause 20 [Claims, Disputes 
and Arbitration]

©
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• Now, can we think of any examples of 
disagreements that might cause 
disputes?

• In the above situations, how disputes 
are resolved?

• Litigation? 

©
 F
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Litigation?

• Any problems with that?

(1) Judges do not have construction 
background

(2) Time consuming

(3) Costly 
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Litigation?

• If we are unhappy with litigation

• Are there any other choices available 
to us?

• Alternative Dispute Resolution 
methods (ADR)
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Alternative Dispute Resolution 
methods (ADR)

• Examples on ADR include:

(1) Mediation

(2) Dispute Adjudication Board (DAB)

(3) Amicable settlement 

(4) Arbitration
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(1) Mediation 

• Who is the mediator?

• A third party who is mutually agreed 
upon by both parties

• The mediator tries to  persuade the 
disputing parties to agree on 
appropriate settlement of an issue
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• What are the mediator qualifications?

• Strong negotiation skills

• Expert in technical aspects of 
construction disputes

• Mediators provide their services for a 
fee
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• The mediator collects his/her fee 
regardless of the success of reaching a 
resolution or not 

• The “best” mediators maintain statistics 
on the percentage of disputes for which 
settlements have been obtained
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What happens on the day of 
mediation?

• The whole process takes usually 1 day

• Disputing parties present their cases

• Parties are then separated into different 
rooms

• The mediator utilizes his negotiation skills 
and technical expertise to reach a resolution 
before the end of the day 
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What are the strong points of 
mediation?

• Resolution is fast (i.e., 1 day)

• Cost is simply that of the mediator

• Throughout the mediation process the 
resolution is solely controlled by the 
disputing parties 
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• The mediator has no authority to decide 
the outcome of the dispute 

• The disputing parties must therefore 
enter the mediation process in good 
faith 

• When the disputing parties have true 
desire to reach a resolution, mediation 
will generally be successful
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(2) Dispute Adjudication Board (DAB)

• For the DAB, lets see the procedure 
described by FIDIC 99 Conditions of 
Contract for Construction
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20.2 Appointment of the Dispute 
Adjudication Board (DAB)

• Disputes shall be adjudicated by a DAB 
in accordance with Sub-Clause 20.4 
[Obtaining Dispute Adjudication Board’s 
Decision]

• The Parties shall jointly appoint a DAB 
by the date stated in the Appendix to 
Tender 

©
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• The DAB 
shall 
comprise, as 
stated in the 
Appendix to 
Tender, 
either one or 
three suitably 
qualified 
persons (the 
members) 

©
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• If the number is not so stated and the 
Parties do not agree otherwise, the DAB 
shall comprise three persons

• If the DAB is to comprise three persons, 
each Party shall nominate one member 
for the approval of the other Party

• The Parties shall consult these 
members and shall agree upon the third 
member, who shall be appointed to act 
as a chairman 

©
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• The terms of the remuneration of either 
the sole member of each of the three 
members, including the remuneration of 
any expert whom the DAB consults, 
shall be mutually agreed upon by the 
Parties when agreeing the terms of 
appointment 

• Each Party shall be responsible for 
paying one-half of this remuneration

©
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• If at any time the Parties so agree, they 
may jointly refer a matter to the DAB for 
it to give its opinion

• Neither Party shall consult the DAB on 
any matter without the agreement of 
other Party 

• If at any time the Parties so agree, they 
may appoint a suitably qualified person 
or persons to replace any one or more 
members of the DAB 
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• The appointment of any member may 
be terminated by mutual agreement of 
both Parties, but not by the Employer or 
the Contractor acting alone

©
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20.4 Obtaining Dispute 
Adjudication Board’s Decisions

• If a dispute (of any kind whatsoever) arises 
between the Parties in connection with, or 
arising out of, the Contract or the execution of 
the Works, including any dispute as to any 
certificate, determination, .., either Party may 
refer the dispute in writing to the DAB for its 
decision 

• Such reference shall state that it is given 
under this Sub-Clause 
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• For a DAB of three persons, the DAB 
shall be deemed to have received such 
reference on the date when it is 
received by the chairman of the DAB

• Both Parties shall promptly make 
available to the DAB all such additional 
information, further access to the Site, 
and appropriate facilities, as the DAB 
may require for the purposes of making 
a decision on such dispute

©
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• Within 84 days after receiving such 
reference, or within such other period as 
may be proposed by the DAB and 
approved by both Parties, the DAB shall 
give its decision, which shall be 
reasoned and shall state that it is given 
under this Sub-Clause

• The Decision shall be binding on both 
Parties, who shall promptly give effect 
to it unless and until it shall be revised 
in an amicable settlement or an arbitral 
award 

©
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• If either Party is dissatisfied with the 
DAB’s Decision, then either Party may, 
within 28 days after receiving the 
decision, give notice to the other Party 
of its dissatisfaction 

• In either event, this notice of 
dissatisfaction shall state that it is given 
under this Sub-Clause, and shall set out 
the matter in dispute and the reason(s) 
for dissatisfaction

©
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• Except as stated in Sub-Clause 20.7 
[Failure to Comply with Dispute 
Adjudication Board’s Decision] and Sub-
Clause 20.8 [Expiry of Dispute 
Adjudication Board’s Appointment], 
neither Party shall be entitled to 
commence arbitration of a dispute 
unless notice of dissatisfaction has 
been given in accordance with this Sub-
Clause 
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• If the DAB has given its decision as to a 
matter in dispute to both Parties, and no 
notice of dissatisfaction has been given 
by either Party within 28 days after it 
received the DAB’s decision, then the 
decision shall become final and binding 
upon both Parties 

©
 F

ID
IC

 1
99

9

Dept. of Civil Eng.
Hashemite University

Construction Contracts Administration
Dr. Mohammad S. El-Mashaleh

36

(3) Amicable settlement 

• FIDIC’s Sub-Clause 20.5 [Amicable 
Settlement]
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20.5 Amicable Settlement 

• Where notice of dissatisfaction has been 
given under Sub-Clause 20.4, both Parties 
shall attempt to settle the dispute amicably 
before the commencement of arbitration

• However, unless both Parties agree 
otherwise, arbitration may be commenced on 
or after the fifty-sixth day after the day on 
which notice of dissatisfaction was given, 
even if no attempt at amicable settlement has 
been made 
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(4) Arbitration 

• FIDIC’s Sub-Clause 20.6 [Arbitration]
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20.6 Arbitration

• Unless settled amicably, any dispute 
in respect of which the DAB’s decision 
(if any) has not become final and 
binding shall be finally settled by 
international arbitration ©
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• Unless otherwise agreed by both 
Parties:

(a) the dispute shall be finally settled 
under the Rules of Arbitration of the 
International Chamber of Commerce, 

(b) the dispute shall be settled by three 
arbitrators appointed in accordance 
with these Rules, and 
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(c) the arbitration shall be conducted in 
the language of communications 
defined in Sub-Clause 1.4 [Law and 
Language]

• The arbitrator(s) shall have full power 
to open up, review and revise any 
certificate, determination, instruction, 
opinion or valuation of the Engineer, 
and any decision of the DAB, relevant 
to the dispute
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• The Particular Conditions in Jordan 
amended sub-paragraphs (a) and (b)

(a) the dispute shall be finally settled 
under Jordan Arbitration Law (unless 
agreed by both Parties otherwise),

(b) the dispute shall be settled by one or 
three arbitrators appointed in 
accordance with these Rules 
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FIDIC Conditions of Contract for 
Construction

2
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1.1 Definitions
1.1.1 The Contract

• Contract

• means the Contract Agreement, the Letter of 
Acceptance, the Letter of Tender, these 
Conditions, the Specifications, the Drawings, 
the Schedules, and the further documents (if 
any) which are listed in the Contract 
Agreement or in the Letter of Acceptance
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• Contract Agreement

• means the contract agreement (if any) 
referred to in Sub-Clause 1.6 [Contract 
Agreement]
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• Letter of Acceptance
– means the letter of formal acceptance, 

signed by the Employer, of the Letter of 
Tender, including any annexed 
memoranda comprising agreements 
between and signed by both Parties

– If there is no such letter of acceptance, the 
expression “Letter of Acceptance” means 
the Contract Agreement and the date 
issuing or receiving the Letter of 
Acceptance means the date of signing the 
Contract Agreement
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• Letter of Tender

• means the document entitled letter of 
tender, which was completed by the 
Contractor and includes the signed offer 
to the Employer for the Works
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• Specifications

• means the document entitled 
specifications, as included in the 
Contract, and any additions and 
modifications to the specification in 
accordance with the Contract

• such document specifies the Works
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• Drawings

• means the drawings of the Works, as 
included in the Contract, and any 
additional and modified drawings issued 
by the Employer
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• Schedules

• means the document(s) entitled 
schedules, completed by the Contractor 
and submitted with the Letter of Tender, 
as included in the Contract
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• Appendix to Tender

• means the completed pages entitled 
appendix to tender which are appended to 
and form part of the Letter of Tender
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• “Bill of Quantities” and “Daywork 

Schedule”

• means the documents so named (if any) 
which are comprised in the schedules 
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1.1 Definitions
1.1.2 Parties and Persons

• Definitions of Employer, Contractor, 
Engineer, Contractor’s representative, 
Employer’s Personnel, Contractor’s 
Personnel, Subcontractor, DAB, FIDIC
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• Contractor’s Representative 

• means the person named by the 
Contractor or appointed from time to 
time by the Contractor under Sub-
Clause 4.3 [Contractor’s 
Representative], who acts on behalf of 
the Contractor 
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• Employer’s Personnel

• means the Engineer, the assistants 
referred to in Sub-Clause 3.2 
[Delegation by the Engineer] and all 
other staff, labour and other employees 
of the Engineer and of the Employer; 
and any other personnel notified to the 
Contractor, by the Employer or the 
Engineer, as Employer’s Personnel
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• Contractor’s Personnel

• means the Contractor’s Representative 
and all personnel whom the Contractor 
utilises on Site, who may include the 
staff, labour and other Employees of the 
Contractor and of each Subcontractor; 
and any other personnel assisting the 
Contractor in the execution of the Works
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• Dispute Adjudication Board – DAB

• means the person or three persons so 
named in the Contract, or other 
person(s) appointed under sub-clause 
20.2 [Appointment of the Dispute 
Adjudication Board] or Sub-Clause 20.3 
[Failure to Agree Dispute Adjudication 
Board]
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• FIDIC

• means the Federation International des 
Ingenieurs-Conseils, the international 
federation of consulting engineers
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1.1 Definitions
1.1.3 Dates, Tests, Periods and 

Completion
• Base Date

• means the date 28 days prior to the 
latest date for submission of the Tender 
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• Commencement Date

• means the date notified under Sub-
Clause 8.1 [Commencement of Works]
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• Time of Completion

• means the time for completing the 
Works or a Section (as the case may 
be) under Sub-Clause 8.2 [Time for 
Completion], as stated in the Appendix 
to Tender (with any extension under 
Sub-Clause 8.4 [Extension of time for 
Completion]), calculated from the 
Commencement Date 
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• Tests on Completion

– means the tests which are specified in the 
Contract or agreed by both Parties or 
instructed as a Variation, and which are 
carried out under Clause 9 [Tests on 
Completion] before the Works or a Section 
(as the case may be) are taken over by the 
Employer 

• Taking Over Certificate 
– means a certificate issued under Clause 10 

[Employer’s Taking Over]
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• Tests after Completion
– means the tests (if any) which are specified 

in the Contract and which are carried out in 
accordance with the provisions of the 
Particular Conditions after the Works or 
Section is completed as certified under 
Sub-Clause 10.1 [Taking Over of the 
Works and Sections]
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• Defects Notification Period

• means the period for notifying defects in the 
Works or Section (as the case may be) under 
Sub-Clause 11.1 [Completion of Outstanding 
Work and Remedying Defects], as stated in 
the Appendix to Tender (with any extension 
under Sub-Clause 11.3 [Extensions of 
Defects Notification Period]), calculated from 
the date on which the Works or Section is 
completed as certified under Sub-Clause 10.1 
[Taking Over of the Works and Sections]
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• Performance Certificate

• means the certificate issued under Sub-
Clause 11.9 [Performance Certificate]
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1.1 Definitions
1.1.4 Money and Payments 

• Accepted Contract Amount

• means the amount accepted in the 
Letter of Acceptance for the execution 
and completion of the Works and the 
remedying of any defects 
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• Contract Price

• means the price defined in Sub-Clause 
14.1 [The Contract Price], and includes 
adjustments in accordance with the 
Contract

32
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• Cost
• means all expenditure reasonably 

incurred (or to be incurred) by the 
Contractor, whether on or off the Site, 
including overhead and similar charges, 
but does not include profit

• Retention Money
• means the accumulated retention 

moneys which the Employer retains 
under Sub-Clause 14.3 [Payment of 
Retention Money]
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1.1 Definitions
1.1.5 Works and Goods

• Permanent Works

• means the permanent works to be 
executed by the Contractor under the 
Contract

34
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• Plant
• means the apparatus, machinery, and 

vehicles intended to form or forming 
part of the Permanent Works

• Temporary Works
• means all temporary works of every 

kind (other than Contractor’s 
Equipment) required on Site for the 
execution and completion of the 
Permanent Works and the remedying of 
any defects 
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1.1 Definitions
1.1.6 Other Definitions

• Unforeseeable

• means not reasonably foreseeable by 
an experienced contractor by the date 
for submission of the Tender

36
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1.5 Priority of Documents

• The documents forming the Contract 
are to be taken as mutually 
explanatory of one another 
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• For the purposes of interpretation, the 
priority of the documents shall be in 
accordance with the following 
sequence

(a) The Contract Agreement (if any)

(b) The Letter of Acceptance

(c) The Letter of Tender

(d) The Particular Conditions

(e) The General Conditions

38
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(f) The Specifications

(g) The Drawings, and

(h) The Schedules and any other 
documents forming Part of the 
Contract

• If an ambiguity or discrepancy is found 
in the documents, the Engineer shall 
issue any necessary clarification or 
instruction
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1.6 Contract Agreement

• The Parties shall enter into a Contract 
Agreement within 28 days after the 
Contractor receives the Letter of 
Acceptance, unless they agree 
otherwise

• The Agreement shall be based upon the 
form annexed to the Particular 
Conditions
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1.8 Care and Supply of 
Documents 

• The Specifications and Drawings shall be in 
the custody and care of the Employer

• Unless otherwise stated in the Contract, two 
copies of the Contract and of each 
subsequent Drawing shall be supplied to the 
Contractor, who may make or request further 
copies at the cost of the Contractor  
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• Each of the Contractor’s Documents 
shall be in the custody and care of the 
Contractor, unless and until taken over 
by the Employer

• The Contractor shall keep on the Site, a 
copy of the Contract, publications 
named in the Specifications, the 
Contractor’s Documents (if any), the 
Drawings and variations and other 
communications given under the 
Contract
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• The Employer’s Personnel shall have 

the right of access to all these 
documents at all reasonable times 

• If a Party becomes aware of an error or 
defect of a technical nature in a 
document which was prepared for use 
in executing the Works, the Party shall 
promptly give notice to the other Party 
of such error or defect
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1.9 Delayed Drawings or 
Instructions

• The Contractor shall give notice to the 
Engineer whenever the Works are likely 
to be delayed if any necessary drawing 
or instruction is not issued to the 
Contractor within a particular time, 
which shall be reasonable
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• The notice shall include details of the 

necessary drawing or instruction, 
details of why and by when it should 
be issued, and details of the nature 
and amount of the delay or disruption 
likely to be suffered if it is late
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• If the Contractor suffers delay and/or 
incurs Cost as a result of a failure of 
the Engineer to issue the notified 
drawing or instruction within a time 
which is reasonable and is specified in 
the notice with supporting details, the 
Contractor shall give a further notice to 
the Engineer and shall be entitled 
subject to Sub-Clause 20.1 
[Contractor’s Claims] to:
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(a) an extension of time for any such delay, if 

completion is or will be delayed, under Sub-
Clause 8.4 [Extension of Time for 
Completion], and 

(b) payment of any such Cost plus reasonable 
profit, which shall be included in the 
Contract Price

• After receiving this further notice, the 
Engineer shall proceed in accordance with 
Sub-Clause 3.5 [Determinations] to agree or 
determine these matters


